Legal Feature

Common Carrier Liability

This article will address the liability of a
common carrier to passengers for per-
sonal injury. Not included in the scope of
this article is the liability that a common
carrier hasfor luggage, goodsand/or mes-
sages.

It iswell established law in California
that a carrier of persons for reward must
usetheutmost careand diligencefor their
safe carriage, must provide everything
necessary for that purpose, and must ex-
ercise to that end a reasonable degree of
skill. (Civ. Code § 2100.) As part of that
duty, carriers are bound to provide ve-
hicles safe and fit for the purposes to
whichtheyareput, and arenot excused for
default in this respect by any degree of
care. (Civ. Code §2101.) Likewise, in
providing servicesacommon carrier must
give to passengers all such accommoda-
tions as are usual and reasonable, and
must treat them with civility, and give
them a reasonable degree of attention.
(Civ. Code § 2103.)

Thiselevated standard of carefor com-
mon carriers hasits origin in English
common law. It is based on arecogni-
tion that the privilege of serving the
publicasacommon carrier necessarily
entails great responsibility, requiring
common carriers to exercise a high
duty of care towards their customers.
(Squaw Valley Ski Corp. v. Superior
Court (1992) 2 Cal. App.4th 1499,
citingwithapproval, Convey-All Corp.
v. Pacific Intermountain Express Co.
(1981) 120Cal.App.3d116,120-121.)

TheCalifornialL egislaturehasdeclared
that everyone who offers to the public to
carry persons, property, or messages, ex-
cepting only telegraphic messages, is a
common carrier of whatever it offers to
carry. (Civ Code § 2168.) Case law has
interpreted what types of conveyances
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and activities are covered by the height-
ened duty standard.

WHO IS A COMMON CARRIER?

The California Book of Standard Civil
Jury Instructions sets forth the test for
who isacommon carrier:
Toprovethat [name of defendant] was
acommon carrier, [name of plaintiff]
must prove that it was in the business
of transporting [the property of] the
general public.In deciding this issue,
you may consider whether any of the
following factorsapply. Thesefactors
suggest that a carrier is a common
carrier:
(@) The carrier maintains a regular
place of businessfor the purpose of
transporting passengers [or prop-
erty].
(b) The carrier advertises its ser-
vices to the general public.
(c) Thecarrier chargesstandard fees
for its services.
(d) [Insert other
factor(s).]
A carrier can be a common carrier
even if it does not have a regular
scheduleof departures, afixedroute,
or a transportation license. (CACI
901.)

applicable

EXAMPLES OF COMMON
CARRIERS

In addition to the original stage coach,
street car, and wagon whichwerein exist-
ence at the time of the enactment of the
first common carrier law, the law has
recognizedthat theextension of theheight-
enedduty runsto other conveyanceswidely
used in today’ s society.

Christopher B. Dolan is
with The Dolan Law
Firm in San Francisco.

Airlines:

There can be no doubt, under the gen-
eral law of common carriers as we
havefoundit, that thoseairlineswhich
are engaged in the passenger service
onregular schedulesondefiniteroutes
fall within the classification. The in-
dustry itself should be desirous of as-
suring the publicthat thosewho accept
their invitation to travel by air will be
accorded that protectionwhichmay be
afforded by theexerciseof “theutmost
care and diligence for their safe car-
riage.” See section 2100, Civ. Code.
(Smith v. O’ Donnell (1932) 215 Cal.
714, 720.)

Elevators:

Even stores which operate elevators
and escalatorsto propel patronsto the
peaksof purchasing paradisehavebeen
deemed to be common carriers.”
(Squaw Valley Ski Corp. v. Superior
Court (1992) 2 Cal. App.4th at 1508,
citingwithapproval, Champagnev. A.
Hamburger & Sons (1915) 169 Cal.
683, 690; Treadwell v. Whittier (1889)
80 Cal. 574, 585-592.)

Escalators:
An escalator in adepartment storeisa
common carrier. (Hendershott v.
Macy’'s, 158 Cal.App.2d 324,322 P.2d
596; Smmonsv. F. W. Woolworth Co.,
163 Cal.App.2d 709, 329 P.2d 999;
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Weiner v. May Department SoresCo.,
D.C., 35 F.Supp. 895.) Therefore an
owner and/or operator of such a con-
veyance is required by law to use the
utmost care and diligence in the safe
carriage of individual susing the esca-
lator for passage, to provide every-
thing necessary for that purpose, and
to exercise to that end a reasonable
degree of skill. (Civ. Code, §2100.)
(Vandagriff v. J.C. Penney Co (1964)
228 Cal.App.2d 579, 582.)

Mule Trains:

The court has ruled that amule train tak-
ing passengers, for a fee, over a desig-
nated route (scenic guided tour) is com-
mon carrier. (Mclntyre v. Smoke Tree
Ranch Stables (1962) 205 Cal.App.2d
489.)

Ski Lifts:

Ski lifts are common carriers for tort li-
ability. (Squaw Valley Ski Corp. v. Supe-
rior Court, supra, 2 Cal. App.4th 1499.)
This, despitetheprovisionsof Public Utili-
ties Code section 212 exempting them
from regulation by the PUC. (Id. at 1504,
1505).

Taxi Cabs:

A taxicab company is common carrier.
(Bezerav. Associated Qil Co. (1931) 117
Cal.App. 139.)

Amusement Park Rides:

Until recently it had seemed well estab-
lished jurisprudence that an amusement
park ride fell under the definition of a
commoncarrier. (Neubauer v. Disneyland,
Inc. (1995) 875 F.Supp. 672 [*Pirates of
the Caribbean”]; Kohl v. Disneyland, Inc.
(1962) 201 Cal.App.2d 780[“ Surrey with
the Fringe on Top” ride of horse drawn
carriage]; Barr v. Venice Giant Dipper
Co., Ltd. (1934) 138 Cal.App. 563, 563-
564 [roller coaster/scenic railway].)

In 2003 the California Supreme Court
accepted review of Gomez v. Superior
Court (2003) 110 Cal.App.4th 667. The
plaintiff, Gomez, suffered aseriousbrain
injury when riding the “Indiana Jones’
ride at Disneyland.

Thetrial court sustained ademurrer by
Disney claiming that Civil Code § 2100
was inapplicable to a provider of amuse-
ment ridesstating that thecommon carrier
statutes did not apply to an amusement
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park ride where the transportation of per-
sons was merely an “incidental conse-
quence of what is essentially entertain-
ment and a thrill ride....” (Ibid.) The ap-
pellate court granted the writ of mandate
and reversed the lower court finding that
theamusement park ridefell into the defi-
nition of a common carrier under Civil
Code 88 2100 and 2168.

Disney’ sargumentisthat “ statutesrel-
evant to common carriers simply cannot
be sensibly applied to an amusement
ride....” Disney also claimsthat it was not
acommon carrier, claimingthat if it wasa
carrier at all, it was a “private carrier”
sinceit imposed height, weight and other
restrictions on who could use its rides.
(1d.) Theappellatecourt rejected Disney’ s
arguments. Thematter isfully briefed, but
argument has not yet been scheduled in
the Supreme Court. For moreinformation
and to track this case, visit the Supreme
Court web site at http://appellatecases.
courtinfo.ca.gov/. The Supreme Court
Case No. is S118489.

NOT ALL CONVEYANCES ARE
COMMON CARRIERS: PRIVATE
VS. PUBLIC CARRIAGE

Private carriers are such as carry for
hireand do not comewithinthedefini-
tionof commoncarrier. Certain promi-
nent characteristics mark the differ-
ence between these two classes. To
impressupononethecharacter of com-
mon carrier it must be shown that he
undertakes generally and for al per-
sons indifferently to carry goods and
deliver themfor hire; and that hispub-
lic profession of his employment be
such that if he refuses, without some
just ground, to carry goodsfor anyone,
in the course of his employment and
for areasonable and customary price,
he will be liable to an action. On the
other hand, private carriers are not
bound to carry for any person unless
they enter into a special agreement so
to do. 4 Cal. Juris.,, 815. This same
principle is enunciated in the case of
Associated PipeLineCo.v.R. R.Com.,
176 Cal. 518. In that case this court
said, quoting in part from the case of
Munnv. Illinois, 94 U. S. 113: “When,
therefore, onedevoteshispropertytoa
useinwhichthepublic hasaninterest,
he, in effect grants to the public an

interest inthat use, and must submit to
be controlled by the public for the
common good, to the extent of the
interest he has thus created. But so
long asheuseshisproperty for private
use, andintheabsenceof devotingitto
public use, the public has no interest
thereinwhichentitlesittoavoiceinits
control. (Forsythv. San Joaquin Light
& Power Corp. (1929) 208 Cal. 397,
405.)
A review of the case law reveals the
typeof transportation rel ationshipswhich
have been held to be private carriage.

PRIVATE CARRIES (l.E., NOT
COMMON CARRIERS)

School Buses Carrying Students

Pursuant to Contract with a

Single School:
Since aschool busis operated for the
sole convenience of the pupils of a
particular school and thereisno legal
obligation for it to carry passengers
generally or evento carry the pupilsof
other schools, it may not be deemed to
be a common carrier of passengers,
and the highest degree of care and
diligence in its operation is therefore
not required. (Shannon v. Central-
Gaither Union School Dist. (1933) 13
Cal. App. 124, 129.)

Shuttle Buses for Corporate Use:
A corporation carrying its own employ-
ees, their families, and personsdoing busi-
ness with it is not “common carrier.”
(Forsyth v. San Joaquin Light & Power
Corp. (1929) 208 Cal. 397 [ stage operated
totransport employees, their families, and
thosedoing businesswith company only —
no public transport].)

Vehicle Hired for Incidental
Transportation of Passengers on
Rare Occasion:

InGornsteinv. Priver (1923) 64 Cal.App
249, the court held that a truck, used
primarily for the conduct of non-passen-
ger business, rented on weekend to carry
passengers to a picnic is not a“common
carrier” but was held to ordinary negli-
gence standards. Given the scope of regu-
lation concerning the transportation of
passengerswhich hasdevel oped sincethe
1920’ s, including regul ations concerning
transporting farmworkers, passengersfor
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hire (through the PUC) etc., there may be
other grounds to establish negligence per
se should such an unlikely set of facts
present themselves. (Theseregulationsare
not covered in this article.)

WHEN AND UNDER WHAT
CIRCUMSTANCES THE COMMON
CARRIER DUTY COMMENCES

If the conveyanceis subject to being con-
sidered acommon carrier, thenext stepis
determining when and if the common car-
rier relationship hascommenced. Thecom-
mencement of the common carrier rela-
tionship isamatter of law generally. The
facts used in determining whether acom-
mon carrier relationship has been estab-
lished focus on the relationship of the
partiesandthelocusof theinjury vis-a-vis
the act of transportation, i.e., did the in-
jury occur in some manner directly con-
nected with the act of transportation.

Gratuitous Carriers
Under theCivil Code, agratuitouscarrier,
not receiving payment, and yet to com-
mence carriage, has no obligation to pro-
vide passage or provide a heightened de-
gree of care. (Civ. Code § 2096.) How-
ever, once a passenger is accepted by a
common carrier, that carrier must com-
plete the transport of the passenger as if
they had received areward.
A carrier without reward, who has
begunto perform hisundertaking, must
completeit inlike manner asif he had
received a reward, unless he restores
the person or thing carried to asfavor-
ableapositionasbeforehecommenced
the carriage. (Civ. Code § 2090.)

Status of the Relationship Where
Passenger Relationship Disputed
The Book of California Approved Civil
Jury Instructions provides guidance to a
jury when the status of therelationshipis
in dispute.
CACI 907. Status Of Passenger Dis-
puted
A common carrier owes the highest
careandvigilanceto personsonly while
they are passengers. [Name of plain-
tiff] claimsthat [he/she] was [name of
defendant]’ s passenger at the time of
theincident.To establish that [name of
plaintiff] was a passenger, [he/she]
must prove al of the following:
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1. That [nameof plaintiff] intended
to become a passenger;

2. That [name of plaintiff] was
accepted asapassenger by [name of
defendant]; and

3. That [name of plaintiff] placed
[himself/herself] under the control
of [name of defendant]
Tobeapassenger, itisnot necessary

for the person to actually enter the
carrier’s vehicle [or name mode of
travel, e.g., bus, train]; however, the
carrier must have taken some action
indicating acceptance of the person as
apassenger. A person continuesto be
apassenger until heor shesafely leaves
the carrier’ s vehicle [or equipment].

A common carrier must usethehigh-
est care and vigilance in providing its
passengers with a safe place to get on
and off its vehicles [or equipment].
(CACI 907.)

An individual need not have actually en-
tered the conveyance for the heightened
duty to apply.

“It isnot necessary, in order to cre-
ate the relation of carrier and passen-
ger, that the passenger should have
actually entered thevehicle, muchless
that the vehicle should have started on
the journey with him. The relation
begins as soon as one, intending in
good faith to become a passenger, en-
ters in a lawful manner upon the
carrier’ s premises to engage passage;
and the carrier’s responsibility dates
fromthat time.” Shearman & Redfield
on Negligence, voal. 2, Sec. 490. (Riley
v. Vallgjo Ferry Co. (D.C.Cal. 1909)
173F. 331, 333[woman drownswhile
on gangplank boarding ship].)

That a passenger should have actu-
ally entered the vehicleisnot aneces-
sary prerequisite to the establishment
of the relation of carrier and passen-
ger. Such relationship is established
when a person who intends in good
faith to become a passenger goesto a
depot, waiting room or other place
designated asthesiteof departure, and
by someactiontakenby thecarrier, the
latter indicates acceptance of the pas-
senger as atraveler. (Sanchez v. Pa-
cific Auto Stages, 116 Cal.App. 392,
396 [bus service liable for injuries to
plaintiff asshewasstruck by car walk-
ing to bus stop where bus company
agent driver (who had sold her ticket)

walked with and directed customer
intending to travel in bus across street
to vehicle].)

If acarrier assumesthe responsibil-
ity of conducting a person, who has
become a passenger, to the point of
departure of the transporting vehicle,
then the relation of passenger and car-
rier exists during such period. (Grier
v. Ferrant (1944) 62 Cal. App.2d 306
[taxicab operator who was directing
plaintiff to hisvehicle, parked remote
from cab station, liable for injuries
suffered by plaintiff as she slipped on
sidewalk between station and cab].)

The Sanchez and Grier cases demon-
stratethat physical distancefromthe con-
veyanceisnot determinativeif thecarrier’s
agent is directing and/or leading the pas-
senger to the conveyance.

However, if a passenger is at aremote
location where a conveyance does not
normally stop unlessflaggedto stop, with-
out any agent of the carrier present or
involved, the relationship may not arise
until the passenger actually boards the
carrier. (Fallsv. San Francisco & N.P.R.
Co. (1893) 87 Cal.114 [reasonableness
standard applied to remote flag station
without station or station agent].)

Thecarerequired of the carrier for the
protection of a passenger on its pre-
misesinvolvesreasonable careto pro-
vide and maintain safe and adequate
stations, platforms, walks, steps, and
landings for use in waiting for, ap-
proaching, and leaving trains or other
means of conveyance in which the
transportation is to be, or has been,
furnished; and it is liable for injuries
caused by defectswhich areknown, or
ought to be known, but not for those
caused by mere depressionsor irregu-
larities of which it has no knowledge
as being of a dangerous character.
(Robinson v. Union Pac. R. Co (1945)
70 Cal.App.2d 759, 761 [chipped tile
in front of entrance of station].)

Likewise, it has been held that an air-
port screening/inspection aspart of asafety
program is not part of the common car-
riage where the passenger’ sticket hasyet
to be taken. (Orr v. Pacific Southwest
Airlines(1989) 208 Cal .App.3d 1467 [pas-
senger struck at metal detector —ordinary
negligence standard applied].)

Streetcars vs. Railcars
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The extent to which a common carrier
may be held liable depends on the nature
of its physical plant and/or operations
attendant to the services provided. For
example, thelaw treats astreet car opera-
tion, which discharges and picks up pas-
sengers in the street, differently than a
railroad that has a station and specially-
constructed platforms.
Courtshavedifferentiated betweenthe
duties of a street car company to its
passengers and a commercial railway
in so far as a duty rests upon them to
furnish safe passage to and fromacar.
From the nature of things a street car
company cannot discharge those du-
ties with respect to passengers. It has
no control over the streets or traffic
upon the streets; it has no stations or
platforms and can erect none upon the
street. From the curb to the car is a
public place opento travel by all, and
over it the company has no control or
jurisdiction. (Choquette v. Key Sys-
tem, etc. (1931) 118 Cal.App. 643, 655
[pedestrians, crossing from bench on
sidewalk (attrolley stop) into roadway
at location of trolley stop, hit by car
using roadway].)

DUTY OF A COMMON CARRIER

CACI 902. Duty Of Common Carrier

Common carriers must carry pas-
sengers[or property] safely. Common
carriers must use the highest care and
the vigilance of a very cautious per-
son. They must do all that human care,
vigilance, andforesight reasonably can
do under the circumstances to avoid
harm to passengers [or property].

While a common carrier does not
guarantee the safety of its passengers
[or property that it transports], it must
use reasonable skill to provide every-
thing necessary for safe transporta-
tion, inview of thetransportation used
and the practical operation of thebusi-
ness. (CACI 902.)

Thelegal standard applied aboveisben-
eficial toany plaintiff seekingto provethe
negligence of acommon carrier. The pub-
lic policy rational behind the common
carrier standard isto actively prevent in-
jury. (They must do all that human care,
vigilance, andforesight reasonably cando
under the circumstancesto avoid harmto
passengers.) Clearly, itisappropriate, and
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helpful, to requirethishigher standard, as
thisheightened duty will reduce the num-
ber and severity of injuries which fre-
quently occur to unsuspecting passengers
using poorly maintai ned and operated mass
transportation/common carriage systems.
Often overlooked is the heightened duty
to have qualified employees, as well as
policiesand practicesin place which will
advance the goals and legal requirements
of thisheightened duty. A litigant advanc-
ing a common carrier case should exam-
ine the training given to the operator of a
vehicleto determineif the highest degree
of care was used in training that driver
and/or shaping that driver’s conduct.

It can even be successfully argued to a
jury that thefailureto haveinspectionand
cleaning policies and practices docu-
mented, and to have drivers trained on
these policies, falls below the standard of
care required of acommon carrier.

EMPLOYEES OF COMMON
CARRIERS MUST MEET THE
HEIGHTENED DUTY

Cdlifornia law is clear that “Employees
operating a street car must exercise the
same degree of care as that to which the
street railroad company isheldin order to
secure performance of duty imposed on
common carrier by thissectionsincecom-
pany could only operate street car by its
employees.” (Moeller v. Market Street
Railway Company (App. Dist. 1,1938) 27
Cal.App.2d 562.) Principles of respon-
deat superior apply to common carriers.

STATUS OF PASSENGER MAY
HEIGHTEN COMMON CARRIER
DUTY

Disabled Passengers

If the common carrier voluntarily accepts
adisabled and/or infirm passenger, and is
aware of that passenger’s condition, the
carrier must exercise as much care asis
reasonably necessary to ensure the safety
of the passenger, in view of their mental
and physical condition. (McBride v
Atchinson, Topeka & Santa Fe Ry. Co
(1955) 44 Cal.2d 113, 119-120 [passen-
ger using crutches slipped on cigar as he
wasalighting from vehicleasporter stood
idly by offering noassistance]; CACI 904.)

Minor Passengers

A common carrier owes agreater duty of
care to a passenger that isaminor. “It is
settled law that a carrier owes a greater
quantum of careto achild of tender years
accepted by it asapassenger thanit would
toan adult.” (Brizzolari v. Market . Ry.
Co. (1935) 7 Ca. App.2d 246 [minor
child slipped from steps of streetcar as it
passed by her stop (children are recog-
nizedto beexcitableif conveyance passes
their destination so that it is foreseeable
they may dart-out, jump off, etc.)].)

PASSENGERS’ DUTY

While a common carrier must use the
highest degree of carefor its passengers
safety, passengers need only use reason-
ablecarefor their own safety. (CACI 906;
seee.g., Inghamv. Luxor Cab Co. ( 2001)
93 Cal.App.4th 1045; Dayton v. Yellow
Cab Co. of San Francisco (1948) 85
Cal.App.2d 740.)

Passengers, by law, have the right to
expect certain conduct from a common
carrier. Passengers have the right to act
without anticipating negligence of the
carrier. (Babcockv. LosAngeles Traction
Co. (1900) 128 Cal. 173, 176.)

Itisnot, asamatter of law, negligent for
apassenger, in anticipation of their immi-
nent exit at their intended destination, to
stand up before aconveyance hascometo
acomplete stop.

Thereisno rule of law which requires
apassenger in astreet-car to retain his
seat or other position until the car has
actually stopped, and it is a matter of
universal observation that thousands
every day leave their seats to get off
before the car has stopped, without
sustainingany injury. (Nicholsv. Sxth
Ave. R R. Co. 38 N. Y. 131, 97 Am.
Dec. 780; Whalen v. Consolidated
Traction Co. 61 N. J. L. 608; Consoli-
dated Traction Co. v. Thalheimer, 59
N.J.L.474.) (Babcock v. Los Angeles
Traction Co., supra, 128 Cal. at 178.)

A passenger has the right to expect
that acar will stop at itsusual stopping
place, as requested. Preparations for
alighting after signaling a car to stop
are proper, and not negligent. (Id. at
177, citations omitted.)

DUTY OF COMMON CARRIER TO
PROVIDE SAFE AND FIT
VEHICLES
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A carrier of personsfor rewardisbound
to provide vehicles safe and fit for the
purposes to which they are put, and is
not excused for default in this respect
by any degree of care. (Civ. Code
§2103.)

Common carriersmust usethehigh-
est degree of carein constructing, ser-
vicing, inspecting, and maintaining
their vehiclesand equipment for trans-
porting passengers [or property].

A common carrier isresponsiblefor
adefect in itsvehicles and equipment
used for transporting passengers [or
property] if the common carrier;

(a) Created the defect; or

(b) Knew of the defect; or

(c) Would have known of the defect

if it had used the highest care.
Common carriers must keep up with
modern improvements in transporta-
tion. While they are not required to
seek out and use every new invention,
they must adopt commonly accepted
safety designs and devices in the ve-
hiclesand equipment they usefor trans-
porting passengers [or property].
(CACI 903.)

Thisobligation requirescommon carri-
ersto not only provide equipment that, at
the time of purchase or introduction, was
considered safe; carriers must keep pace
with scienceand art and modernimprove-
ment in their application to carriage of
passengers. (Greyhound Lines, Inc. v.
Superior Court Inand For Shasta County
(1970) 3Cal.App.3d 356, certiorari den.,
400 U.S. 868; CACI 903; Treadwell v.
Whittier (1889) 80 Cal. 574 [elevators
need to be upgraded].)

Likewise, the obligation imposes upon
the carrier a duty to construct, operate,
and maintain the equipment so asto pre-
vent injury. (Vandagriff v. J.C. Penney
(1964) 228 Cal.App.2d 579.)

The employment of a contractor to in-
spect and/or maintaintheconveyancedoes
not relieve the owner/operator from li-
ability. It is non-delegable. (McKeon v.
Lissner (1924) 193 Cal. 297.)

Itisajury question asto whether abus/
train operator must provide seatbelts as
part of its obligation under Section 2101.
(Greyhound Lines, Inc. v. Superior Court
In and For Shasta County (1970) 3
Cal.App.3d 356, certiorari den., 400U.S.
868.)
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HEIGHTENED DUTY EXTENDS TO
BOARDING AND ALIGHTING

“[A] carrier must exerciseashighadegree
of care in affording passenger a reason-
able opportunity to alight in safety asin
carrying safely.” (Fitzgerald v. Southern
Pacific Company (1918) 36 Cal.App. 660.)
Further, “[a]s to the duty of a railroad
company totakeevery reasonabl e precau-
tion for the safety and comfort of its pas-
sengersinalighting from and boardingits
cars, of course, there is no controversy.”
(Sellars v. Southern Pacific Company
(1917) 33 Cal.App. 701.) “Railway com-
panies are under the legal obligation to
furnish safe and proper means of ingress
and egress to and from trains, platforms,
stationapproaches.” (Penistonv. Chicago
R.Co.(1882) 34La.Ann. 777,44 Am.Rep.
444.)

DUTY TO PROVIDE SEATING,;
PROHIBITION AGAINST
OVERLOADING; EVEN GREATER
HEIGHTENED DUTY WHEN
OVERLOADED

Civil Code § 2185 requires that every
common carrier provide every passenger
with aseat (theexception being municipal
transit agencies) as follows:
A common carrier of persons must
provide every passenger with a seat.
He must not overload his vehicle by
receiving and carrying more passen-
gers than its rated capacity allows.
Thissection shall not apply, however,
to any city, county, city and county
that operates a transportation system,
or to any passenger stage corporation
or street railroad corporation, as de-
fined in Sections 226 and232, respec-
tively, of the Public Utilities Code,
which is subject to the jurisdiction of
thePublic UtilitiesCommission. (Civ.
Code § 2185.)

Civil Code §2102 prohibitsovercrowd-
ing: “A carrier of personsfor reward must
not overcrowd or overload his vehicle.”
(Civ. Code § 2101.)

A common carrier accepting a passen-
ger, who can’'t make sure all passengers
have aseat, hasaheightened duty to those
who remain standing:

An injury resulting from an over-
crowded condition of a car, causing

passengers to stand, is chargeable to
the carrier. [Citations omitted.] Over-
crowding a car greatly increases the
measure of the duty and care of the
carrier to the passengers. (Lynn v.
Southern Pac. Co. (1894) 103 Cal. 7;
Sanford v. Hestonville Ry. Co., 136
Pa. St. 84.) (Babcock v. Los Angeles
TractionCo. (1990) 128Cal.173,175.)

Where motor carrier accepts
passenger’s fare with knowledge of
increased danger of position of pas-
senger because all of seats are occu-
pied, carrier isunder obligation to use
greater precaution in operation of bus
for protection of standing passengers
than would be necessary if all were
seated. (Sweet v. Los Angeles Ry. Co.
(1947) 79 Cal.App.2d 195.)

A plaintiff isentitledtoanegligenceper
seinstruction if thereisevidence of over-
crowding using the language of section
2102. (Forbes v. Los Angeles Ry. Corp.
(1945) 69 Cal.App.2d 794.)

It is not contributory negligence if a
passenger boards a crowded train if the
passenger has not been meaningfully no-
tified or warned of the danger associated
withtheovercrowding by thecarrier or its
agent.

A passenger isjustified in taking pas-
sage on a crowded excursion train
where defendant does not warn per-
sons not to do so; and, even though
such warning was given, he was not
affected by itif hedid not hear it. (Lynn
v. Southern Pac. Co. (1894) 103 Cal.
7)

If apassenger isthrown from the land-
ing of an overcrowded conveyance while
the vehicle makes arapid turn, thejury is
justifiedinfindingthat thecarrier breached
its duty to the passenger. (Ibid.)

If adefendant acceptsasapassenger for
hire a rider who, because of overcrowd-
ing, isdenied aseat and, instead, standson
the exterior of the vehicle such as a run-
ning board, the passenger isnot negligent
asamatter of law. (Babcock v. Los Ange-
les Traction Co., supra,128 Cal. at 175;
Einertsenv. United Railroadsof SanFran-
cisco (1914) 25 Cal.App. 134.)

ASSAULT OR ATTACK BY OTHER
PASSENGERS

CACI 908. Duty To Protect Passen-
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gers From Assault

[Name of plaintiff] claims that [name
of defendant] was negligent in failing
to prevent an attack by another. To
establishthisclaim, [name of plaintiff]
must prove both of the following:

1. That [name of defendant] knew
or, by using the highest care, should
have known that a passenger was rea-
sonably likely to attack another pas-
senger; and

2. That by using the highest care,
[name of defendant] could have pre-
vented or reduced the harm from the
attack. (CACI 908.)

It has been held that the duty imposed
upon carriers by Civil Code section 2100
includesaduty to protect passengersfrom
assaults by fellow passengers. (Terrell v.
Key System (1945) 69 Cal.App.2d 682,
686 [carrier made no effort to stop crap
game, meleeensued and plaintiff knocked
fromtrain]; Lopezv. Southern Cal. Rapid
Transit Dist. (1985) 40 Cal.3d 780, 786,
796 [fight broke out on municipal bus].)
This duty extends to governmental com-
mon carriers as well as private entities.
(1d.) For these carriers, thereisno immu-
nity provided by Government Code sec-
tion 845 (failureto provide police protec-
tion) or section 820 (discretionary acts).
(Id. at 792-793.)

EVIDENCE OF PAYMENT OF
PASSAGE TO PASSENGER

A common carrier is charged with the
highest degree of care and vigilance in
making sure that passengers are allowed
to continue their journey unabated. In an
action to recover for the gection of the
plaintiff from the defendant’s passenger
train, from which she was expelled be-
causeno conductor’ scheck wasgiven her
inexchangefor her ticket, it was proper to
instruct that aconductor who istaking up
a passenger’s ticket is chargeable with
extreme care in seeing that the passenger
is provided with means of continuing the
journey. (Soanev. Southern Cal. Ry. Co.
(1896) 111 Cal. 668.)

EJECTION OF PASSENGERS: NO
EXCESSIVE FORCE MAY BE
USED

A passenger who refusesto pay thefareor
to conformto any lawful regulation of the
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carrier, may beegjected fromthevehicleby
the carrier. But this must be done with as
littleviolenceaspossible, and at any usual
stopping-place or near some dwelling
house. (Civ. Code § 2188.)

A common carrier may eject a passen-
ger who failsto pay or refusesto comply
withthecarrier’ sreasonablerulesfor pas-
sage.

A person on a common carrier’s con-
veyance street car must pay the fare or
they aresubjecttoejectionby thecarrier’s
agent, by the use of such force only asis
reasonably necessary. The carrier, how-
ever, hasno authority to collect thefareby
force or other unlawful means. (Braly v.
Fresno City Ry. Co. (1908) 9 Cal.App.
417.)

It hasbeen held that athreat of unlawful
force, causing a patron to jump from a
conveyance, without the actual applica-
tion of force, is sufficient to constitute
employment of actual, excessive force.
(Klinev. Central Pac. R.R. (1870) 39 Cal.
587, 591.)

Damages for Unlawful Ejection

A railroad company isliablefor actsof the
conductor, which are performed in the
scope and course of employment, without
legal justification (Kline v. Central Pac.
R. Co. of Cal. (1869) 37 Cal. 400), even if
the conductor had been expressly forbid-
den to do so. (Turner v. North Beach and
Mission R. Co. (1868) 34 Cal. 594.) This
is true even if the employee acted with
malicious motive and/or unlawful means.
(Trabing v. California Nav. & Imp. Co.
(1898) 121 Cal. 137; but see, Turner v.
North Beach and Mission R. Co. (1868)
34 Cal. 594.)

A passenger being so g ected, without
their luggage, whileentitledto compensa-
tion for inconvenience and discomfort at-
tendant with not havingtheir clothesisnot
entitled, as an element of damage, to the
cost of replacement clothing. (Procter v.
Southern California Ry. Co. (1900) 130
Cal. 20, modified to provide costs.) How-
ever, an exacerbation of anervous condi-
tion, known or unknown to the carrier, is
compensable as an element of damages.
(Yoane v. Southern Cal. Ry. Co. (1896)
111 Cal. 668.) Likewise the jury may
consider, and award damagesfor, injured
feelings, the indignity endured, mental
suffering and wounded pride. (Gormanv.
Southern Pac. Co. (1892) 97 Cal. 1.)

WHEN THE COMMON CARRIER
DUTY TERMINATES

Relationship Terminates When

Both Parties Fulfill Their

Obligations to the Other

The general rule concerning the termina-

tion of the common carrier relationshipis

asfollows:
“When a passenger steps from the car
upon the street, he becomes atraveler
upon the highway, and terminates his
relationsandrightsasapassenger, and
the railway company is not respon-
sibleto him asacarrier for the condi-
tionof thestreet, or for hissafepassage
from the car to the sidewalk.” (Boa v.
SanFrancisco-Oakland Terminal Rys.
(1920) 182 Cal. 93, 98; see generally,
McAlpine v. Los Angeles Ry. Corp.
(1945) 67 Cal.App.2d 486.)

... Passengerscarriedfor reward owe
the carrier an obligation to pay their
fare and the carrier owes passengers
the utmost care and diligencefor their
“safe carriage” (Civ. Code § 2100),
and also “must give to passengers all
such accommodationsasareusual and
reasonable, and must treat them with
civility, and give them a reasonable
degree of attention” (Civ. Code 8§
2103). Such acontract isnot at an end
until both parties have waived or fully
performed their mutual obligations.
(Dayton v. Yellow Cab of San Fran-
cisco(1948) 85Cal. App.2d 740,744.)

Duty Requires Discharge in Safe
Place

However, acommon carrier’ sduty of due
care to a passenger does not necessarily
end when the passenger alights safely
fromthecarrier’ svehicle. Rather, thepas-
senger must be discharged into a rela-
tively safe space. (See generally, Ingham
v. Luxor Cab Co. ( 2001) 93 Cal.App.4th
1045 [disabled passenger, discharged at
point other than destination who slipped
and fell on steep San Francisco Hill while
walking to destination].) A common car-
rier that ejectsapassenger at aplaceother
than the designated destination and in
doing so subjectsthe passenger to reason-
ably foreseeable injury, violates a com-
mon carrier’s affirmative duty to prevent
harmtoitspassengers. (1d. at 1051.) It has
been held that safely alighting is not
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enough, common carriers* should not dis-
charge their passengers out in the street
wherethereisdanger of their being hit by
passing vehicles|[citations| nor near known
dangers from the condition of the street
...." (Parker v. City and County of San
Francisco (1958) 158 Cal.App.2d 597,
quoting MacLeanv. City & County of San
Francisco (1954) supra, 127 Cal.App.2d
263, 272.)

If a passenger, having alighted from a
common carrier, before reaching a place
of safety, isstruck by some portion of the
vehicle, as it moves or turns, it has been
held that the relationship of passenger/
common carrier had yet toterminate. (See
Boa v. San Francisco-Oakland Terminal
Rys. (1920) 182 Cal. 93, 101 [passenger
struck by bus she had just exited as it
rounded curve, before she got to place of
safety].)

DUTY OF INDEPENDENT
CONTRACTOR WHO REPAIRS
AND MAINTAINS COMMON
CARRIER CONVEYANCES

Althoughtheprincipal forwhomtheinde-
pendent contractor/maintenance operator
provides services is held to the common
carrier standard, should the maintenance
provider be sued aswell, they are charged
with the duty of ordinary care provided
for by the negligence standard.
Itwould seemthat theresponsibility of
[anescalator supplier and/maintenance
provider] torespondentisnot based on
arelationship of carrier to passenger,
asisthat of [the operator] to respon-
dent, but isfounded onthe proposition
that an independent contractor who
engages to supply and keep in repair
articles which are reasonably certain
toplacelifeandlimbinperil if they are
negligently prepared or constructed,
may be held liable for negligence.
(Dahmsv. General Elevator Co., 214
Cal. 733.) (Vandagriff v. J.C. Penney
Co. (1964) 228 Cal.App.2d 579, 582,
583.)

WAIVERS AND/OR CONTRACTS
OF EXEMPTION GENERALLY
PROHIBITED

A contract exempting a common carrier
from liability for negligence causing in-
jury to a passenger carried for any com-
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pensation isagainst public policy, though
agreed to by the passenger in consider-
ation of special concessionsasto rates or
otherwise. (Walther v. Southern Pac. Co.
(1911) 159 Cal. 769.)
It is almost universally held that any
contract purporting to exempt a com-
mon carrier of persons from liability
for negligence of himself or his ser-
vants to a passenger carried for com-
pensationisvoid, asbeing against pub-
lic policy, and it isimmaterial in such
cases that the attempted limitation on
such liability is agreed to by the pas-
senger in consideration of special con-
cessionsin the matter of rate of fareor
other departure from the rules appli-
cableto passengers paying full fare. It
is enough that there is any consider-
ation for the carriage. The person ad-
mitted to his vehicle by a common
carrier for the purpose of carriage for
any compensation isapassenger, with
all therights possessed by any passen-
ger sofar astheexerciseof carefor his
safecarriageisconcerned. (Id..at 773.)
But on whatever terms a common
carrier of personsvoluntarily receives
and carries a person, the relation of
common carrier and passenger exists.
This is recognized by some of the
authorities upholding the exemption
fromliability for negligence provision
in the case of a passenger carried gra-
tuitously. (See Rogers v. Kennebec
Steamboat Co., 86 Me. 261 [29 Atl.
1069, 25 L. R. A. 491].) The sole
inquiry in this regard is, as has been
said, whether the person was lawfully
onthevehicle(seeOhio& Miss.R. Co.
v. Muhling, 30 Ill. 9 [81 Am. Dec.
336]), has been voluntarily received
by the common carrier on any terms
for the purpose of carriage, and isnot,
aswasthecasein Sessionsv. Southern
Pacific Co. ante, p. 599, [114 Pac.
982], ameretrespasser on thevehicle.
The voluntary waiver of all claim for
compensation for carriage of aperson
does not take away from the status of
the carrier as a common carrier so far
astheperson carriedisconcerned, any
morethanwould aspecial reductionin
the amount of compensation charged
or a special concession as to some
other authorized reguirement accom-
plish such effect. The carrier is still a
common carrier astosuch person, with

all the obligations of a common car-
rier, except in so far as those obliga-
tions are limited by contract provi-
sions which are not inhibited by law.
Other sections of our Civil Code per-
mit such limitations as to certain mat-
tersnot hereinvolved, but section2175
expressly prohibits limitations of li-
ability for grossnegligence on the part
of the common carrier or his servants,
whatever, as we read the various sec-
tions bearing upon thismatter, may be
the terms upon which it receives and
undertakesto carry apassenger. (Id. at
775.)

Exception to General Rule Waiver
of Simple Negligence for
Gratuitous Passage by Contract
The one potential limitation on the prohi-
bition of exemption and/or waiver is the
passenger carried gratuitously who spe-
cifically (not by some posted general no-
tice) bargainsaway their right to theappli-
cation of the negligence standard in ex-
change for areduced fair or free pass.

“The obligations of a common carrier
cannot belimited by general noticeon his
part, but may be limited by special con-
tract.” (Civ. Code § 2174.)

“CERTAIN AGREEMENTSVOID. A
common carrier cannot be exonerated, by
any agreement made in anticipation
thereof, from liability for the gross negli-
gence, fraud, or willful wrong of himself
or hisservants.” (Civ. Code § 2175.)

A common carrier may by contract or
agreement limit its exposure for simple
negligencetoanonfarepaying passenger,
but it may not limit or restrict itsliability
for gross negligence, fraud, or wanton
conduct. (Civ. Code 2175.) The courts
have defined “gross negligence” under
section 2175 to be simply “the want of
dlight care and diligence.” (Walther v.
Southern Pacific Railway Company, su-
pra, 159 Cal.769, 775; Pratt v. Western
Pac. R Co. (1963) 213 Cal.App.2d 573.)*

APPLICATION OF RES IPSA
LOQUITUR

Under the rule of resipsaloquitur, when
applicable, uponashowing of thehappen-
ing of an occurrenceresultingininjury to
theplaintiff, thelaw raisesaspecial infer-
ence that the proximate cause of the oc-
currence was some negligent conduct on
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the part of thedefendant. (Burr v. Sherwin
Williams Co. (1954) 42 Cal.2d 682, 688;
Zentzv. Coca ColaBottling Co. (1952) 39
Cal.2d 436, 440.)

The doctrine has been applied in com-
mon carrier casesof aspecial relationship
existing between the plaintiff and defen-
dant, i.e., that of passenger and carrier.
(Seeeg., Kohl v. Disneyland (1962) 201
Cal.App.2d 780 [“ Surrey with the Fringe
on Top” ride]; Boyce v. California Stage
Co. (1864) 25 Cal. 460, 467-469 [stage
coach]; Lawrencev. Green (1886) 70Cal.
417, 419; Bush v. Barnett (1892) 96 Cal.
202,203 [stagecoach]; Smithv. O’ Donnell
(1932) 215 Cal. 714, 721-723 [airplane
crash]; Hardinv. San JoseCity Lines, Inc.
(1953) 41 Cal.2d 432, 436 [ sudden stop of
bus]; Bourguignon v. Peninsular Ry. Co.
(1919) 40 Cal.App.689 [rail road derail-
ment].)

Likewisetheresipsadoctrine has been
applied in Civil Code section 2101 cases
involving the provision of safe vehicles.
(Adamv. LosAngelesTransit Lines(1957)
154 Cal.App.2d 535 [seat collapse].)

The res ipsa standard has also been
applied to independent contractors, who
arenot operatorsor ownersof public con-
veyances, who provide maintenance, in-
spection and service to common carrier
vehicles. (Vandagriff v. J.C. Penney Co.
(1964) 228 Cal.App.2d 579, 582, 585.)

The application of contributory negli-
gence does not thwart the application of
resipsaloquitur.

Some participation by the plaintiff in
the event, not having to do with con-
trol of the instrumentality which pro-
duces the injury, does not necessarily
excludetheapplication of thedoctrine
of resipsaloquitur. Thetestisnot that
of  contributory  negligence.
(Hendershott v. Macys, 158
Cal.App.2d 324, 328; (Rollins v. De-
partment of Water & Power, 209
Cal.App.2d 526.) (Vandagriff v. J.C.
Penney Co. (1964) 228 Cal.App.2d at
585.)

CONCLUSION

The author hopes that this article assists
the practitioner in comprehending the in-
tricate regulations that govern the com-
mon carrier relationship. Anexampleof a
PowerPoint® presentation used in a suc-
cessful SFMUNI common carrier closing
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argument, aswell asan el ectronic copy of
this article, are available upon request to
the author at Chris@cbdlaw.com. Please
type“ARTICLE REQUEST” in the sub-
ject line for prompt response. |

1 Animproper setting of an open switch was
deemed to be gross negligence. (Donnelly
v. Southern Pac. Co. (1941) 18 Cal.2d 863.)

October 2004 FORUM 29



